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These consol i dated proceedings are contests filed by
Sout hern Chio Coal Conpany, under section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C § 801,
et seq., to review six citations issued by the Secretary of
Cabér,. and petitions by the Secretary, under section 110(1i)
of the Act, for civil penalties for the violations alleged
in the six citations.

The basic issue is whether water punps specified in the
citations are "permanent punps" wthin the neaning of 30
C.F.R § 75.1105.. If they are pernmanent punps, the safety
standard requires that they be contained in fireproof housing
and that they be air-vented into a return entry of the mne.
It is acknow edged that they were not so housed and vented

at the tine the citations were issued. O her issues raised
are:

1. Wiether the reference to "permanent punps”
in 30 CF.R § 75.1105 is unconstitutionally vague.

2. Wiether MSHA's actions with respect to the
interpretation and enforcenent of 30 C F. R
§ 75.1105 have deni ed SOCCO due process.

3. Wiether the water punp violations, if any,
were "significant and substantial" wthin
the meaning of § 104(d) of the Act.

Havi ng considered -the evidence and the record as a
whole, | find that a preponderance of the substantial,
reliable and probative evidence establishes the follow ng:

FI NDI NGS OF FACT

1. Gtation No. 2703324 was issued Cctober 16, 1985,
when MSHA | nspector John Paul Phillips observed that the air
current used to ventilate abooster punp was not vented
directly into the return. The %unp was a 20 Horsepower T &
T fresh water pugP | ocated at the No. 9 stopping inby. The
y

punp was reasona expected to be in this [ocation at |east
one year.

2. Gtation No. 2703528 was issued January 13, 1986,
when | nspector Phillips observed that a gathering punp was
not housed in a fireproof enclosure or area with the air
current coursed directly into the return. The punp was a 10
Horsepower T & T 250 volt direct current punp |ocated at No.
9 stopping in the track heading of the No. 13 left section.
The punp had been in this |ocation about a year and a half.
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3. Citation No. 2704403 was issued January 22, 1986,
when he observed that a booster punp was not housed in a
fireproof structure and the air current used to ventilate
the punmp was not coursed directly into the return. The punp
was a 20 Horsepower T & T fresh water punp located at No. 6
stopping. The punp had been in this location at |east one
year.

4. Citation No. 2704404 was issued January 22, 1986,
when he observed that a gathering punp was not housed in a
fireproof structure with the air current coursed directly
into the return. The punp was a 10 Horsepower T & T direct
current punp located at No. 50 Block, 1 East Track. The
punp had been in this |location for about three to five
years.

5, Gtation No. 2704405 was issued January 22, 1986,
when he observed a gathering punp not installed in a fireproof
area wth the air current vented directly into the return
The punp was a 10 Horsepower T & T direct current punp
| ocated at the No. 9 stopping in the No. 3 Butt Section
The punp had been in this location at |east one year.

6. Ctation No. 2704406 was issued January 22, 1986,
when he observed a gathering punp not housed in a fireproof
"structure with the air current vented directly into the
return. The punp was a 10 Horsepower T & T punp | ocated at
No. 21 stopping in the No. 3 Butt Section. The punp had
been in this location for at |east one year.

7. None of the punps cited was in a working section.
Nor did the punps advance with any working section

8. Guven the length of tine at each location, and each
punp's function and expected use, long-term installation and
use of each punp were clearly established by the evidence.

Boost er Punps

9. The function of a booster punp is to boost the

wat er pressure at the working faces in the working sections
inby the punp. There are 10 booster punps in the mne. At
the time of hearing, all were located in the track haul age
entry outby the working sections. Booster punps generally
stay in the sanme location until the sections served by them
are driven up and pulled back on retreat. They are usually
in the sane place at |east one year.
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Gat hering Punps

10. The function of a gathering (or "dewatering") punp
Is to punp water fromlocal swags along the track or in the
intake entry, and discharge the water into the nmain reservoir
or into a main sunp area. There are 39 gathering punps at
the mine. At the time of hearing, each was |located in the
track entry, outby the working sections. A gathering punp
usual |y stays in the sane place until an inby section is
driven up and the longwall goes in and retreats to the area
where the punp is located: then the pump is noved. They
usual |y stay in the sane place for at |east one year.

DI SCUSSI ON W TH FURTHER FINDINGS

The essential facts are not in dispute. Inspector John
Paul Phillips, an electrical insgector out of MsHA's Mrgant own,
West Virginia, District Ofice, began an el ectrical inspection
at Martinka in Cctober, 1985. Inspector Phillips issued six
§ 104(a) citations for violations of 30 CF.R § 1105 between
Cctober 16, 1985, and January 22, 1986

| nspector Phillips issued Gtation Nos. 2703324 and
2704403 when he observed that two 20 Horsepower fresh water
"booster" punps were not housed in fireproof structures and
the air currents used to ventilate the punps were not coursed
directly into the return. Gtation Nos. 270328, 2704404,
2704405, and 2704406 were issued when he observed that four
10 Horsepower "gathering" punps were not housed in fireproof
structures and air currents ventilating the punps were not
coursed directly into the return. None of the punps invol ved
in these citations was |ocated in a working section. Nor
did any of the punps advance with any working section.

1234




Regul ar inspections of the Martinka Mne are perforned
by msHa i nspectors out of the Subdistrict Ofice in Fairnont,
West Virginia, which operates under the direction of the
Morgantown District Office. After several of the citations
invol ved here were issued, it became apparent that a difference
in policy existed between the District and the Subdistrict
O fices regarding the citation of permanent punps for a
violation of § 1105. At |east one inspector fromthe Fairnont
Ofice, Charles Thonas, who was the regul ar inspector at
Martinka, operated under a "visibility standard” in citing
per manent punps for § 1105 violations. Under this approach
punps located in frequently traveled areas or in track
haul age entries were not cited for violations of § 1105.

Per manent punps in nore isolated areas were cited.

I nspector Thomas' approach was at odds with District
and National O fice policy, which subjects all punps to § 1105
requirenents if they neet the definition of a "permanent”
electrical installation as contained in the follow ng part

of %fHA's Under ground | nspection Manual p. |1-471 (March 9,
1978):

POLI CY

A permanent electrical installation is electric
equi pment that is expected to remain in place

for arelatively long or indefinite period of
tine.

Consequently, the follow ng electric equipnent
shoul d be considered permanently installed:

Al rectifiers, transforners, high-
vol tage sw tchgear and battery
chargers which are not |ocated on

and advanced wi th the working

section; rotary converters; motor=-
generator sets; belt drivers; com
pressors; punps (except those ex-

cl uded bel ow) and other simTar units
of electric equipnent.

The following electric equi pnent should not
be considered permanently install ed:
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El ectric equipnent which is |ocated on
and advanced with the working section

sel f-propelled electric equipnment, por-
tabl e punps and portable rock dusters
which are regularly noved from one | oca-
tionin the mne to another, and simlar
el ectric equipment. (Enphasi s supplied.)

All of the cited punps neet the Manual definition of a
permanent installation. They were not |ocated in working
sections and did not advance with working sections. They
did not regularly nove fromone |ocation in the mne to
another. Wien installed they were expected to remain in
place for a relatively long or indefinite period.

~ The citations allege a violation of 30 C.F.R § 75.1105,
which is a verbatimrestatenent of § 311(c) of the Act:

Under ground transforner stations, battery-
chargi ng stations, substations, conpressor
stations, shops and permanent punps shall be
housed in fireproof structures or areas. Ar
currents used to ventilate structures or areas
encl osing electrical installations shall be coursed
directly into the return. Oher underground
structures installed in a coal mne as the
Secretary may prescribe shall be of fire-proof
construction. (Enphasi s supplied.)

The term "permanent punp" is not specifically defined
in the Act or Regul ation. Section 311(c) of the Act and §
1105 of the Regulations were contained in the earlier Act of
1969. Permanent punps were not specifically defined there
either. Neither legislative history nor case law is hel pfu

on the issue of what constitutes a pernmanent punp. It is
clear, however, that the purpose of § 1105 is to protect
m ners-against fire and snmoke inhalation. It is part of a

| arger section dealing with fire protection in coal m nes.
This purpose coupled wth the broad | anguage of the standard
| eads to the conclusion that the standard s nmeant to have a
bLoag reach to effectuate the purposes of the standard and
the Act.
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MSHA has interpreted the term "pernmanent punp” to nean
a punp that is expected to remain inT%[ace for arelatively
long or indefinite period of tinme. Is definition is
contained in the MSHA Underground Manual quoted above. The
Manual has been in effect since its publication in March
1978.

Respondent contends that.use of the term "pernmnent
punp” in the standard is unconstitutionally vague and overbroad
In order to be constitutional, a standard nust not be "so
i nconpl ete, vague, indefinite or uncertain that nen of
common intelligence nust necessarily guess at its neaning
and differ as to its application.” Connolly v. Cerald Constr. Co.

269 U.S. 385, 391 (1926). Rather, "Laws [nust] give the
Eerson of ordinary intelligence a reasonable opportunity to
now what is prohibited, so that he may act accordingly."
Grayned v. Cty of Rockford, 408 U S. 109 (1972).

A standard is not unenforceably vague if a reasonably
prudent person famliar with the mning industry and protective
pur poses of the standard woul d recogni ze the hazardous
condition which the standard seeks to prevent. Secretary v.

cretar

Qzar k- Mahoni ng Co., 3 FMSHRC 2117, 2118 (1986); Yy V.
US.  Steel, 3 FMSHRC 1550, 1533 (1984). "Broadnéss 1S not
always a fatal defect in a safety and health standard.”
Secretary v. Al abama By-Products Corp., 2 FMSHRC 1918, 1920
(1982) Many standards nust be drafted in general terms "to

be broadly adaptable to nyrad circunstances” in a m ne.
Secretary v. Kerr-MGee Corp., 2 FMSHRC 1492, 1493 (1981).

In two cases involving a safety belt standard, the
Conmm ssion rejected the operators' argunents that 30 C F. R
§ 55.15-5 was unconstitutionally vague and anbi guous,
Secretary v. U S Steel, 3 FVMSHARC 1550 %1984;; Secretary V.
Geat Western HE ectric, 2 FMSHRC 2121 (1983). That standard
requires that safety pelts and [ines be worn by m ners where
there is a "danger of falling." The operators objected on
the grounds that the standard's phrase "danger of falling"
was too vague and anbi guous to enable an operator to define
all situations where belts and lines nust be worn. The
Conmi ssion rul ed, however, that application of a broad
standard to particular factual situations did not offend due.
process. Sufficient clarity may be provided if an alleged
violation is judged by a test of what actions would have
been taken under the same or simlar circunstances by a
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reasonably prudent person famliar with the mning industry,
relevant facts, and protective purpose of the standard. 3
FMBHRC at 1553; 2 FMSHRC at 2122. The Conmi ssion noted that
the specific purpose of § 57.15-5 is the prevention of

falls. It ruled that by requiring positive neans of protection
whenever any danger of falling exists, the standard reasonably
achieved its purpose of protecting all mners. pl yi ng
this rationale to the instant cases, | conclude that it i
reasonable to apply § 75.1105 to a booster or gathering p
expected to remain in place for a long or an indefinite
period outby a working section or sections.

S
unp

Respondent further argues that the Manual definition of
"permanent" Vi ol ates the Adm nistrative Procedure Act (5
USC § 55&8. Section 101(a) of the 1977 Mne Act (30
U S C § 811(a)) requires all rules concerning mandatory
heal th or safety standards to be pronul gated 1 n accordance
with § 553 of the AP.A  Further, § 101(a)(2) requires the
Secretary to publish in the Federal Register any "proposed
rule pronmul gating, nodifying, or revoking a mandatory health
or safety standard" and to permt public comrent on the
proposed regulation. Therefore, there would be a violation
of the AP.A if the Manual policy were nore than an interpretation

or general statement of policy. However, | find that the Minua
definition is a general policy statenent of MSHA's interpretation
of "permanent." It is not subject to the A.P.A.'s notice

and conment requirenents.

Respondent al so contends that the conflicting enforcenent
policies of MSHA's District (Mrgantown) and Subdistrict
(Fairnont) O fices will result in a denial of due process if
MSHA is permitted to charge a violation in these cases.

It is clear fromthe record that it is MSHA's official
policy to follow the Manual definition of permanent electrical
installations in determ ning whether a particular punp is

"permanent." This approach is followed by the Mrgantown
District Ofice, as stated by Inspector John Paul Phillips
and Electrical Supervisor Mke Hall. |In addition, GCene

Fuller, Safety Specialist fromthe MSHA National Ofice
testified that this is a nationw de enforcenment policy.
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The fact that the Subdistrict Ofice in Fairnmont may
have had a | ess stringent enforcenent policy for sone period
does not estop the Secretary from enforcing the Mnua
definition in these cases. Respondent has had a copy of
the 1978 Manual for many years. It was put on notice by
I nspector Phillips' discussion and subsequent citations in
Septenmber, 1985, that the Mnual definition would be enforced
at Respondent™s mne. The citations at issue in these cases
were issued a month after such notice by Inspector Phillips.

The policy ﬁreyiously applied by the Fairnont Subdistrict
O fice was unauthorized and was contrary to national policy
as shown by the Manual, which provides that "The guidelines
in this chapter supersede all previous instructions as of
February 1, 1978, relating to the sane subject category."”

The situation was corrected by the District manager upon

|l earning of the conflict. Al subdistrict supervisors and
personnel have been brought into line with National Ofice

policy.

In Secretary of Labor v. King Knob Coal Company, Inc.
3 FVMBHRC 1417, 1422 (1981), the Conmm SSion stated:

. ..[An] estoppel defense would be inconsistent
wth the liability without fault structure of
the 1977 M ne Act. See El Paso Rock Quarries,
Inc., 3 FMSHRC 35, 38-39 (1981). Such a defense
is really a claimthat although a violation
occurred, the operator was not to blame for it.
Furthernore, under the 1977 M ne Act, an

equi tabl e consideration, such as the confusion
engendered by conflicting MSHA pronouncenents
can be appropriately weighed in determning
the penalty...

Even in those cases where the courts have recogni zed an
estoppel defense, it has been held that estoppel does not
apply "1f the governnment's nisconduct [does not] threaten to
mBPk serious injustice and if the public's interest would...Dbe
undul y damaged by the inposition of estoppel." King Knob, 3
FMBSHRC at 1422, quoting United States v. Lazy F.CT‘%EﬁEﬁT‘

481 F.2d4, 985, 989 (9th GT1. 1I973). In view of the availability
of penalty mtigation as an avenue of equitable relief,

finding an operator |iable would not work such a "profound

and unconscionable injury" that estoppel should be invoked.

King Knob, 3 FMBHRC at 1422

_ In order to be considered a "significant and substantial"”
violation, it nust be found that:
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. ..based upon the particular facts surroundin

the violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an
injury or illness of a reasonably serious nature.
Secrefary v. Cenent Division, National Gypsum Co.,
3 FNBHR% 822, 825 (1981).

Under this test, a "significant and substantial" finding
turns on whether a reasonable |ikelihood of harm exists due
to the violation. The inspector issued the citations when
he observed that the punps were not housed in fireproof
structures with the air currents vented directly into the
return. Al six punps were in working order and had energized
circuits at the time the condition was cited. The inspector
testified that any of the equipnment could wear out, notors
could fail or short circuit. vents of this nature could
happen with electrical equiprment after any length of tine.

He stated that if a punp got hot, it could ignite the coa

or any conbustible materials around it. He also stated that
in his opinion, "even smoke from insulation in the punp,
when they fail, could ignite or cause fumes that would be
harnful to enployees" (Tr. 30).

~ MsHA Electrical Supervisor Hall also testified as to
simlar hazards presented by failing to house and vent the
punps.

The Conmi ssion enphasized in National Gypsumthat the
inspector's "independent judgment Ts an inportant element in
making 'significant and substantial' findings, which should
not be circunmvented." 3 FMBHRC at 825-826. The inspector's
conclusions in this case were based on his observations of
unhoused and unvent ed punBs and the nunber of enpl oyees who
woul d have been affected by fire or snoke noving into the
wor ki ng sections. The inspector nmade a careful assessnent
of the conditions he observed and concluded that the hazard
was reasonably foreseeable or reasonably likely. | credit
his expert opinion on these matters, and find that the
violations were "significant and substantial”™ wthin the
meani ng of section 104(d) of the Act.
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In assessing civil penalties, | give substantial weight
to the confusion created by MSHA's inconsistent enforcenent
policies at its Morgantown District and Fairnont Subdistrict
Ofices. | find this to be a substantial mtigation of the
violations, and conclude that a civil penalty of $10 for each
violation is appropriate.

CONCLUSI ONS OF LAW

1. The Comm ssion's adm nistrative |aw judge has
jurisdiction in this proceeding.

2. Respondent violated 30 CF.R § 75.1105 as all eged
in Ctations Nos. 2703324, 2703528, 2704403, 2704404, 2704405,
and 2704406.

3. Respondent is ASSESSED a civil penalty of $10 for
each of the above six violations.

ORDER

WHEREFORE | T 1s ORDERED t hat:

1. Ctations Nos. 2703324, 2703528, 2704403, 2704404,
2704405, and 2704406 are AFFI RVED.

2. Respondent shall pay the above civil penalties in
the total amount of $60 within 30 days of this decision.

Adm ni strative Law Judge
Di stribution:

David A. Laing, Esqg., Al exander, Ebinger, Fisher McAlister &
Lawence, 1 Rverside Plaza, 25th Floor, Colunbus, OH 43215-
2388 (Certified Mil)

Matthew J. Rieder, Esq., and Susan M Jordon, Esq., Ofice
of the Solicitor, U.S. Departnent of Labor, Room 14480
Gateway Building, 3535 Market Street, Philadel phia, PA 19104
(Certified Mil)
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